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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,
Case No. 05-CV-00329-GKF-SAJ

V.

TYSON FOODS, INC.,, et al.,

Nt N N N N N N N

Defendants.

STATE OF OKLAHOMA'’S NOTICE OF FILING OF SUPPLEMENTAL AUTHORITY
IN FURTHER SUPPORT OF ITS OPPOSITION TO "PETERSON FARMS, INC.'S
MOTION TO DISMISS AND, OR IN THE ALTERNATIVE, MOTION TO STAY
PROCEEDINGS PENDING APPOPRIATE REGULATORY AGENCY ACTION"

COMES NOW the Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in
his capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the
Environment, C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State
of Oklahoma under CERCLA, (“the State”), and provides notice of its filing of supplemental
authority in further support of its opposition to "Peterson Farms, Inc.'s Motion to Dismiss and, or
in the Alternative, Motion to Stay Proceedings Pending Appropriate Regulatory Action" [DKT
#75].

1. In "Peterson Farms, Inc.'s Motion to Dismiss and, or in the Alternative, Motion to
Stay Proceedings Pending Appropriate Regulatory Action" [DKT #75], pp. 30-32, Defendant
Peterson argued that a finding by the Executive Director of the Oklahoma Department of

Environmental Quality under subparagraph B of 27A Okla. Stat. § 2-6-105 is required before

liability may attach under subparagraph A."

! 27A Okla. Stat. § 2-6-105 reads:
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2. In "Plaintiff's Response in Opposition to 'Peterson Farms, Inc.'s Motion to
Dismiss and, or in the Alternative, Motion to Stay Proceedings Pending Appropriate Regulatory
Action' [DKT #134], pp. 24-25, the State argued that a finding by the Executive Director of the
Oklahoma Department of Environmental Quality under subparagraph B of 27A Okla. Stat. § 2-6-
105 was not a prerequisite to its action under 27A Okla. Stat. § 2-6-105(A).

3. While the Court denied the Peterson Defendant's motion (except with respect to
the extraterritorial application of 27A Okla. Stat. § 2-6-105), see DKT #1187 & #1202,
at the June 15, 2007 oral argument the Court expressed interest in an appeal to the Tenth Circuit
in another case of the question of whether a finding by the Executive Director of the Oklahoma
Department of Environmental Quality under subparagraph B of 27A Okla. Stat. § 2-6-105 was a
prerequisite to an action under 27A Okla. Stat. § 2-6-105(A).

4. The Tenth Circuit has now ruled on that appeal. See Burlington Northern &
Santa Fe Railway Co. v. Grant, 2007 WL 2758502 (10th Cir. Sept. 24, 2007) (attached as
Exhibit 1).

5. In that case, the Tenth Circuit stated:

We conclude that the district court erred in holding that ODEQ enforcement

action was a precondition to the existence of a public nuisance. To begin with,
the language of Okla. Stat. tit. 27A, § 2-6-105 is unambiguous. Nothing in the

A. It shall be unlawful for any person to cause pollution of any waters of the
state or to place or cause to be placed any wastes in a location where they are
likely to cause pollution of any air, land or waters of the state. Any such action is
hereby declared to be a public nuisance.

B. If the Executive Director finds that any of the air, land or waters of the state
have been, or are being, polluted, the Executive Director shall make an order
requiring such pollution to cease within a reasonable time, or requiring such
manner of treatment or of disposition of the sewage or other polluting material as
may in his judgment be necessary to prevent further pollution. It shall be the duty
of the person to whom such order is directed to fully comply with the order of the
Executive Director.
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plain language of Okla. Stat. tit. 27A, § 2-6-105 requires an order by the
Executive Director of the ODEQ before an act can be declared a public nuisance.
Nothing in subsection B purports to limit the scope of subsection A's definition of
the term “public nuisance.” See Cox v. State ex rel. Okla. Dep't of Human Servs.,
87 P.3d 607, 617 (Okla. 2004). (“This Court does not read exceptions into a
statute nor may we impose requirements not mandated by the Legislature.”). In
fact, a reading of subsections A and B indicates subsection B was not intended to
limit subsection A.

* %k 3k

The district court's reading of subsection B to effectively limit subsection A
would mean that the placement of “any wastes in a location where they are likely
to cause pollution” could never be a public nuisance because subsection B
requires the pollution to have occurred before the Executive Director of the
ODEQ can act to abate the nuisance. This reading contradicts the plain language
of Okla. Stat. tit. 27A, § 2-6-105. See Villines v. Szczepanksi, 122 P.3d 466, 470
(Okla. 2005) (“It is presumed that the law-making body has expressed its intent in
a statute's language and that it intended what it so expressed.”).

Furthermore, the district court's reading also belies the legislative intent behind
Okla. Stat. tit. 27A, § 2-6-105. The Oklahoma Legislature's intent that conduct
that causes or is likely to cause pollution be declared a public nuisance is
longstanding, and predates the enactment of the present subsection B. In fact,
Okla. Stat. tit. 82, § 926(A), from which Okla. Stat. tit. 27A, § 2-6-105(A) was
derived, had almost identical language. Notably, Okla. Stat. tit. 82, § 926.4 did
not contain a parallel to Okla. Stat. tit. 27A, § 2-6-105(B). We agree with the
amici that to conclude, upon adoption of § 926.4 and its relocation to § 2-6-105,
that the Oklahoma Legislature intended to depart from its prior position, and to
now require an ODEQ order before conduct could be declared a public nuisance,
would call for a clearer linguistic signal than mere silence.

* %k %k

To require an order of abatement from the Executive Director of the ODEQ as a
precondition to asserting a public nuisance claim under Okla. Stat. tit. 27A, § 2-6-
105, not only undercuts the “additional and cumulative remedies” the code is
intended to provide, but also precludes an action to “prevent” pollution under this
section and would “impair or affect a person's right to recover damages for
pollution,” contrary to the express intent of the Legislature. See Okla. Stat. tit.
27A, § 2-3-506(A). This result would violate the maxim of statutory
construction that “[w]hen possible, different provisions must be construed
together to effect an harmonious whole.” Villines, 122 P.3d at 471.

Burlington Northern, 2007 WL 2758502, *8-9
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6. The Burlington Northern decision thus confirms that a finding by the Executive
Director of the Oklahoma Department of Environmental Quality under subparagraph B of 27A
Okla. Stat. § 2-6-105 is not a prerequisite to an action under 27A Okla. Stat. § 2-6-105(A).

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn Izadi OBA #17978
Assistant Attorneys General

State of Oklahoma

313 N.E. 21% St.

Oklahoma City, OK 73105

(405) 521-3921

/s/ M. David Riggs

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Douglas A. Wilson OBA #13128

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
222 S. Kenosha

Tulsa, OK 74120-2421

(918) 743-4460

Louis Werner Bullock, OBA #1305
Miller Keffer Bullock Pedigo LLC
110 West 7™ Street, Suite 707
Tulsa, OK 74119-1031

(918) 584-1031



Case 4:05-cv-00329-GKF-PJC  Document 1325 Filed in USDC ND/OK on 10/19/2007 Page 5 of 8

David P. Page, OBA #6852
- Bell Legal Group

P. O. Box 1769

Tulsa, OK 74101

(918) 398-6800

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
Motley Rice, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Ingrid L. Moll

(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17" Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
Motley Rice, LLC

321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this 19th day of October, 2007, I electronically transmitted the
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a
transmittal of a Notice of Electronic Filing to the following ECF registrants:
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Frederick C Baker fbaker@motleyrice.com, mcarr@motleyrice.com;
thmorgan@motleyrice.com

Michael R. Bond  michael.bond@kutakrock.com, amy.smith@kutakrock.com
Vicki Bronson  vbronson@cwlaw.com, Iphillips@cwlaw.com
Paula M Buchwald  pbuchwald@ryanwhaley.com

Louis Werner Bullock LBULLOCK@MKBLAW.NET, NHODGE@MKBLAW.NET;
BDEJONG@MKBLAW .NET

Gary S Chilton  gchilton@hcdattorneys.com
Robin S Conrad  rconrad@uschamber.com

W A Drew Edmondson  fc_docket@oag.state.ok.us, drew_edmondson@oag.state.ok.us;
suzy_thrash@oag.state.ok.us.

Delmar R Ehrich  dehrich@faegre.com, etriplett@faegre.com; ; qsperrazza@faegre.com
John R Elrod  jelrod@cwlaw.com, vmorgan@cwlaw.com

Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

Bruce Wayne Freeman  bfreeman@cwlaw.com, Iclark@cwlaw.com

D. Richard Funk rfunk@cwlaw.com

Richard T Garren rgarren@riggsabney.com, dellis@riggsabney.com

Dorothy Sharon Gentry  sgentry@riggsabney.com, jzielinski@riggsabney.com

Robert W George  robert.george@kutakrock.com, sue.arens@kutakrock.com;
amy.smith@kutakrock.com

James Martin Graves  jgraves@bassettlawfirm.com
Tgrever@lathropgage.com
Jennifer Stockton Griffin  jgriffin@lathropgage.com

John Trevor Hammons  thammons@oag.state.ok.us, Trevor Hammons@oag.state.ok.us; Jean!
_Burnett@oag.state.ok.us

Lee M Heath !  lheath@motleyrice.com

Theresa Noble Hill  thillcourts@rhodesokla.com, mnave@rhodesokla.com
Philip D Hixon  phixon@mcdaniel-lawfirm.com

Mark D Hopson = mhopson@sidley.com, joraker@sidley.com

Kelly S Hunter Burch  fc.docket@oag.state.ok.us, kelly burch@oag.state.ok.us;
jean_burnett@oag.state.ok.us

Tina Lynn Izadi; tina_izadi@oag.state.ok.us
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Stephen L Jantzen sjantzen@ryanwhaley.com, mantene@ryanwhaley.com;
loelke@ryanwhaley.com

Bruce Jones  bjones@faegre.com, dybarra@faegre.com; jintermill@faegre.com;
cdolan@faegre.com

Jay Thomas Jorgensen jjorgensen@sidley.com

Raymond Thomas Lay rtl@kiralaw.com, dianna@kiralaw.com

Krisann C. Kleibacker Lee; kklee@faegre.com

Nicole Marie Longwell ~ Nlongwell@@mecdaniel-lawfirm.com

Archer Scott McDaniel —smcdaniel@mcdaniel-lawfirm.com

Thomas James McGeady tjmcgeady@loganlowry.com

James Randall Miller rmiller@mkblaw.net, smilata@mkblaw.net; clagrone@mkblaw.net

Charles Livingston Moulton  Charles.Moulton@arkansasag.gov,
Kendra.Jones(@arkansasag.gov

Indrid Moll; imoll@motleyrice.com

Robert Allen Nance rnance@riggsabney.com, jzielinski@riggsabney.com
William H Narwold  bnarwold@motleyrice.com

Jonathan Orent ; jorent@motleyrice.com

George W Owens  gwo@owenslawfirmpc.com, ka@owenslawfirmpc.com
David Phillip Page  dpage@edbelllaw.com, smilata@edbelllaw.com

Robert Paul Redemann  rredemann@pmrlaw.net, scouch@pmrlaw.net
Melvin David Riggs  driggs@riggsabney.com, pmurta@riggsabney.com
Randall Eugene Rose ! rer@owenslawfirmpc.com, ka@owenslawfirmpc.com
Michael Rousseau ; mrousseau@motleyrice.com

Robert E Sanders  rsanders@youngwilliams.com,

David Charles Senger ~ dsenger@pmrlaw.net, scouch@pmrlaw.net; ntorres@pmrlaw.net
Paul E Thompson, Jr  pthompson@bassettlawfirm.com

Colin Hampton Tucker  chtucker@rhodesokla.com, scottom@rhodesokla.com
John H Tucker jtuckercourts@rhodesokla.com, Iwhite@rhodesokla.com
Elizabeth C Ward  lward@motleyrice.com

Sharon K Weaver sweaver@riggsabney.com, lpearson@riggsabney.com
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Timothy K Webster twebster@sidley.com, jwedeking@sidley.com

Gary V Weeks !

Terry Wayen West  terry@thewestlawfirm.com,

Edwin Stephen Williams  steve.williams@youngwilliams.com

Douglas Allen Wilson Doug_ Wilson@riggsabney.com, pmurta@riggsabney.com
P Joshua Wisley ; jwisley@cwlaw.com, jknight@cwlaw.com

Elizabeth Claire Xidis  cxidis@motleyrice.com

Lawrence W Zeringue lzeringue@pmrlaw.net, scouch@pmrlaw.net

Also on this 19th day of October, 2007 I mailed a copy of the above and foregoing
pleading to:

David Gregory Brown
Lathrop & Gage, LC

314 E. High St.

Jefterson City, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K ST NW

WASHINGTON, DC 20005

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

/s/ M. David Riggs
M. David Riggs




